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I. Jurisdiction: You need a statute and you need jurisdiction to be constitutional.

a. Constitutional foundation—

i. Article IV

ii. 14th Amendment

b. Statutory justification—

i. Personal jurisdiction

1. Long arm statutes

ii. Legislative jurisdiction

1. ?

iii. Subject matter jurisdiction

1. ?

II. Personal Jurisdiction—constitutional basis. Three elements must be satisfied to have a constitutional basis for personal jurisdiction (to satisfy Due Process). (all that follows is about Due Process—pretend it’s tabbed in once more)
a. Jurisdiction per se—does the court have the right to adjust the rights of the person involved?
i. In Personam

1. Traditional

a. Presence

i. If you’re found in a state, you can be haled into court there. 

1. If you are present, your contacts with the state are irrelevant, Pennoyer v Neff (1877: Neff owed Mitchell attorney’s fees, so Mitchell brought suit against him. Neff was never served and his property wasn’t attached, and Mitchell got a default judgment and bought Neff’s land at a sheriff’s sale, selling it to Pennoyer. Neff sued Pennoyer to eject him from the land; court held that there was no jurisdiction over the land since it wasn’t attached), Burnham v Superior Court of CA (1990: Burnham’s were divorced, and when Mr. Burnham went to CA to visit his children, he was served with divorce papers; court held that minimum contacts were irrelevant, since he was present in CA).
2. You should always count up contacts, even where there’s presence. Presence is outdated. Brennen’s opinion, Burnham (1990: minimum contacts analysis should be used even when a person is present in the state).
b. Consent

i. We don’t usually question a court’s jurisdiction over a plaintiff, since the plaintiff chose to sue in that court and so consented.

1. Although: a state can have jurisdiction over absent plaintiffs in a class action suit. Phillips v. Shutts (1985).
ii. Usually if a defendant appears in court, there’s personal jurisdiction over him, because he has implicitly consented.

1. To contest personal jurisdiction, a defendant has to make a special appearance in court for that purpose. But if he loses the contestation (as he probably will, because courts tend to want to exercise personal jurisdiction), he’s subject to the ruling.

2. He could stay away from the state altogether, and then appeal the result against him. Pennoyer v Neff. 
iii. Implied consent: If you have an accident in a state, and the state could have kept you out but didn’t, and then you leave the state, then the state still has specific jurisdiction over you, because you impliedly consented to be brought to court there for something related to your actions while in the state. Hess v. Pawloski (1927: defendant, domiciled in PA, had a car accident in MA; court held that MA law declaring that everyone who drives in the state implicitly assents to law suit there is constitutional, justified by the state’s ability to keep people from driving in it).

c. Domicile/Citizenship: 
i. If you are domiciled in a state, you are subject to suit there despite your lack of continuous presence in the state. Miliken v Meyer. 
ii. Domicile is the place you reside and intend to remain for the indefinite future. You can be a resident of a state but not be domiciled there.

d. Owning land.

e. Simple in rem—the question is jurisdiction over the property. This usually comes from a Pennoyer power theory—if the property’s within the state borders, the state has jurisdiction over it.

f. Quasi in rem1—jurisdiction over a party’s rights to property…a dispute related to the property.

g. Quasi in rem2—Jurisdiction over a person for a general claim, up to the value of the property in the state. Pennoyer—failure to attach?
i. Intangible personal property, like a debt, travels with the debtor. So if someone assigns the debt to you, a state that the debtor visits has jurisdiction over you to the extent of the debt. Harris v Balk (1905—debt travels with the debtor), Omni v . Rejected by supreme court for violating due process.

ii. Same for insurance—Seider v Roth (1966: plaintiffs got jurisdiction by attaching an obligation of an insurance company). Rejected by supreme court for violating due process.
iii. When the jurisdiction is based on the property of shares of stock, according to a traditional quasi in rem2 structure, a court in DE would automatically have jurisdiction over everyone who owns stock in a DE company up to the value of the stock. However, because that seems unfair to all those stock owners, the court extends International Shoe to cover not just straight up personal jurisdiction issues, but also quasi in rem2 issues. Now, to determine whether you have jurisdiction over someone because they own shares of stock, you have to add up the contacts of the person with the state, and look at Fair Play/Substantial Justice issues. Here, minimum contacts aren’t enough, and fair play wins. Schaeffer v. Heitner (1977: stock holders derivative suit; sequestered 82,000 shares of stock, but defendants argued no personal jurisdiction; court held that owning property isn’t a sufficient contact to warrant personal jurisdiction).
2. Specific jurisdiction

a. Claims arise out of defendant’s contacts with the states. 

b. Contacts aren’t enough to justify jurisdiction over any claim on the person.

c. One contact that’s really good may be sufficient for specific jurisdiction. McGee. IE, standards are lower for specific than for general jurisdiction.

3. General jurisdiction

a. Claims on a defendant need not arise out of the defendant’s contacts with the states to justify jurisdiction over the defendant.

b. The bar is high—all the contacts in Helicopteros didn’t add up to justify general jurisdiction. Helicopteros Nacionales v Hall (1984: a helicopter crash killed 4 US citizens, but the contacts of the Columbian corporation, who had hired the Americans, with the US were too insubstantial to justify general j.).
c. To determine if there is general jurisdiction, add together the contacts, separating specific sorts of contacts from general contacts. Helicopteros. 

i. Merely purchasing goods is not enough to justify general jurisdiction. Helicopteros.

ii. (question: was McGee a general or specific jurisdiction issue? I think it was specific).

4. Distinguishing between specific and general jurisdiction—there’s no clear line, but if someone’s contacts with a state are so substantial and continuous that she’d expect to be sued there on any claim and would suffer no inconvenience, general jurisdiction is appropriate.
a. Three different tests: but for, arises out of, and from Brennen’s dissent in Helicopteros, relates to.

b. But we don’t know which one is the best, and we don’t know where the base level of contact sufficiency is anyway. Notes 3&4 after Gray.
5. Minimum Contacts/Substantial justice.
a. Two justifications:

i. Protect the defendant from litigating in a distant forum.

ii. Ensure the states don’t extend their power too far.

b. Movement from Power theory ( Minimum contacts.

i. Need for a new standard arose from the need to hale people into court who had no property in the state and couldn’t be found in the state. Hess v Pawloski.
ii. Need for a new standard arose with the explosion of corporations—they pushed on issues of presence, since a corp isn’t really a body that could be found anywhere. Presence is pretty clear—a corp is present wherever it does business…but it’s harder to say where a corp does business. International Shoe (1945: A DE corporation with independent contractors in WA is sued in WA; court holds that WA has jurisdiction over it since there are minimum contacts).

iii. Need for new standard also came from changing vision of the state and political realities—move toward welfare state, easier to cross boundaries, etc.

c. Minimum contacts

i. See table for list of accepted contacts. Here are the special ones:

1. Purposefully availing yourself of the benefits of the state. Worldwide Volkswagon v Woodson (1980: plaintiffs bought their car in NY and left for Arizona, getting into an accident in OK, where they choose to sue; court held that there’s no jurisdiction since the company hasn’t purposefully availed itself if OK). Court split in Asahi on whether it had purposefully availed itself of the CA market—O’Connor said that awareness of the market isn’t the same as purposeful availment—so it’s not sufficient under Asahi. But it IS sufficient under Gray (1961: company in Ohio sold part to PA who put in a machine it sold in IL, where it exploded; court held that the company had purposefully availed itself of the interstate market, and so could be sued in IL.) 

2. You have a contract that selects the law for the state you’re being haled to. Burger King v. Rudzewicz (1985: Rudzewicz had a franchise in Detroit, and forclosed, and BK sues him in FL; court held that FL had jurisdiction over defendant, since he made a contract involving FL, despite inconvenience).
ii. Not sufficient: 

1. Placing a product into the stream of interstate commerce (Asahi).
2. Unilateral movement on the buyer’s part…would allow a manufacturer to be brought wherever the chose ends up. Volkswagon
3. Mere foreseeability. Volkswagon.

iii. Special issues:

1. Libel: Apply Asahi, but raise the bar. Court is concerned with restricting first amendment rights. Keaton v. Hustler, Calder v. Jones.
2. Internet cases: a person who has a website is present wherever the website appears, but can’t be haled into court anywhere. The line is usually drawn at business activities—if you have a website that makes you money, then any state where you make the money has jurisdiction over you (presumably you can refuse to sell things to them, etc.). L.L. Bean v. Gator.com, Pavlovich
d. Substantial justice and fair play

i. Asahi factors: 
1. Burden on defendant

2. forum state’s interests

3. Plaintiff’s interest in obtaining relief

4. Efficiency of litigation

5. shared interest of the several states in further substantive social policies/

6. which law will govern.

ii. Foreseeability that you’ll be called into court there. Volkswagon
iii. David and Goliath situation applies.

e. If you have substantial contacts, then the fair play/substantial justice considerations have to be even more substantial. There’s a standard of “grave difficulty and inconvenience”, rendering the defendant at a “severe disadvantage” Burger King.
b. Notice—Has the court notified the person involved that there’s a claim against them in the state?
i. This is an issue in Quasi-in-rem2 cases. There’s an assumption that attaching the property is sufficient for notice, but if the property is intangible, that might not be the case. Omni, Harris.
ii. Notice must be reasonably calculated to inform interested parties of the pendency of their action and afford them an opportunity to present their objections. Mullane v Central Hanover Bank (trustees of a trust fund were given notice of settling via newspaper; court held that notice was insufficient, and all known beneficiaries should have gotten a first class mailing).

1. Notice has to have the best chance of getting to someone.

a. For known beneficiaries, mail is better than notice by publication.

b. For unknowable beneficiaries, publication is probably sufficient—but we should know which publications and how often, etc.

c. For unknown knowable beneficiaries, it’s a cost benefit analysis—the cost of notice weighed against the value the party who didn’t receive notice stands to forfeit and the protections in the system to those parties. Depends, but generally not.

2. Content of notice must be appropriate.

3. Checklist for a notice question: 1. Was process served? 2. Was notice distributed properly? 3. Did it have the right content? 4. Look at other factors—what the defendant might lose, what the protections for the defendant are, what the cost of notice is. 5. Look at available modalities—mail? Email? Posting? Newspaper?

4. Note: a defendant can waive service of summons, as when served by mail. 4d.
c. Invocation—Has the court’s jurisdiction been invoked? Invocation differs for persons, places, and things.
i. Persons: capias ad respondendum gives way to summons. 

1. Nationwide Service of Process is a bad thing because it creates opportunities for horizontal forum shopping:

2. Omni (A federal court can hale someone into its boundaries from without if: Rule 4k1 (service establishes jurisdiction if the defendant is subject to the jurisdiction of the state wherein the federal court sits, or when authorized by a US statute).

a. There is a US statute.

b. There is a state statute of state wherein the federal court sits.

3. Because the federal court system is a single, unified system, you’d think its interests were being served in whichever district the case takes place. Thus, a federal district court must have a stronger justification to bring to itself a far-off defendant, than would a state court.

4. But: you need a very low amount of contacts initially to bring someone into federal court—since it’s a unified system, and since you could transfer somewhere more convenient. 
ii. Places: attach them. Pennoyer failed because he didn’t invoke jurisdiction through attaching the property.

iii. Things: Seizure.

III. Personal Jurisdiction—statutory basis.

a. Long arm statutes. 

i. Two types—constitutional limit like California. Or more limited, like Arizona.

IV. Legislative Jurisdiction—power of the state to assert its laws to transactions and occurrences that have substantial interactions with other states.
a. Three ways to resolve a conflict of laws

i. Power approach—hard and fast rule.

ii. Interest approach—choose the law of the state that has the most interest at stake.

iii. Mixture of hard and fast rules and interest analysis—use the state’s law that has the most contacts with the incidence, keeping in mind fair play and substantial justice (state interest).

1. This is like an Asahi analysis, but it’s not just over the defendant—it’s over both parties and the occurrence, and you need a significant aggregation of contacts. Allstate (Decedent died in car crash in Wisconsin near MN.; court held that a significant aggregation of contacts create a MN state interest, and applying MN’s law was not arbitrary or unfair, so MN’s laws applied).

2. There’s a lower standard for legislative jurisdiction than for personal jurisdiction.

b. A state must use the substantive law of the state that wins out on contacts and fairness, but it can use its own procedural law.

i. Phillips Petroleum v Shutts (1985: Phillips didn’t pay royalties to its royalty owners, and was sued in a class action lawsuit, with the representatives of the suit from KS; court held that KS had personal jurisdiction over the plaintiffs, but not legislative jurisdiction over all of them, since that choice of law is arbitary for many of the plaintiffs). 

1. In a class action suit, all the plaintiffs submit to personal jurisdiction, even if there are no contacts, but only plaintiffs with minimum contacts can be tried under the forum state’s laws.
2. The court will be less likely to choose law favorable to the plaintiff if it thinks plaintiff’s engaged in forum shopping.

3. The case being heard in state A will provide no weight toward using A’s laws.

ii. In Sun Oil v Wortman (similar to Shutts), Scalia holds that statutes of limitations in choice of law in state courts are procedural. Brennan concurs, adding these rules. Something is procedural if

1. There is a bonafide procedural interest.

2. If there’s no bona fide procedural interest, the thing may be procedural if it doesn’t frustrate another state’s substantive policies.
V. Venue and Forum non conveniens

a. 28 U.S.C. 1391a: a civil action in federal court because of diversity can only be brought where there is both jurisdiction and venue over the defendant.
i. The defendant resides. 1391a(1)
ii. The events giving rise to the claim substantially occurred there. 1391a(2)
iii. Where the defendant is subject to personal jurisdiction at the time of the action. 1391a(3).
b. 28 U.S.C. 1391b: Civil action in federal court not because of diversity jurisdiction, can be brought where

i. The defendant resides

ii. The events substantially occurred

iii. The defendant can be found, if no other place.

c. For an in rem proceeding, you have to sue where the land is.

d. Forum non conveniens: the procedure by which you change state courts, between federal and foreign court, or between a state and a foreign court (Piper v Reyno—1981: Scottish petitioners brought suit in PA for an aircrash in Scotland; court held that the possibility of an unfavorable change in law in the alternate forum should not bar dropping a case on forum non grounds), by dropping it in one jurisdiction, and picking it up somewhere else. At least in one case, it was extended to shifting from a federal court to a state court??? (Gulf Oil v Gilbert (1947: Gilbert brought a diversity action concerning his immolated warehouse on Gulf Oil’s negligence in NY district court, even though everything happened in VA and Gulf Oil was subject to personal jurisdiction in both NY and VA; court used forum non to dismiss case—it’s a way to resist imposition on its jurisdiction from inconvenience))
i. There’s no clear standard for dismissing on grounds of forum non.
ii. Standard of review is deferential—standard of abuse of discretion.

iii. Consider: is there an alternative forum? Is the defendant’s motion to dismiss bonafide (will it waive a statute of limitations defense in the alternate forum, or venue issues?).

iv. Consider these factors:

	
	F1
	F2
	Favored Forum

	Dc+Pc
	
	
	Forum with lower value

	{Dc-Pc}
	
	
	Forum with lower value

	Joinder
	
	
	Forum where relevant parties can be joined.

	Evidence
	
	
	Forum where evidence is most readily available

	Fairness
	
	
	Forum that offers fair procedures. Esp. foreign courts.

	State Interest
	
	
	Forum with the greater interest in the outcome. Public interest factors are considered in this calculus.

	Law of Forum
	
	
	Forum that will apply its own laws.

	Incidence of the Law Applied
	
	
	Forum where the law is more favorable to plaintiff (Piper case).


v. But even still, it’s not about which wins on these grounds—you only transfer if the convenience is far to the other side—otherwise, there’s deference to the plaintiff’s choice.

vi. Court is unlikely to dismiss if there is no remedy in the other jurisdiction, since this is tantamount to a dismissal.

vii. Federal court can’t bar a state court from hearing a case that it dismisses on forum non, since state and federal courts decide cases differently (Chick Kam Choo—1988: when a Singaporian Plaintiff moved her case to state court after federal judge dismissed on grounds of forum non, the federal judge tried to bar all US courts from hearing the state; supreme court said that couldn’t be done).

viii. You can’t dismiss a forum non case in NY if the claim is more than $1m.

VI. Transfers—1404. Considerations are like for forum non, but it’s easier to achieve them since it’s not actually a dismissal. (Norwood v Kirkpatrick, 1955; courts had broader discretion to transfer under 1404).
a. The dc can transfer wherever the lawsuit might have been brought at the time the lawsuit was filed. Otherwise, it would be discriminatory. Hoffman v. Blaski (1960: Patent infringement action brought in TX district court, and defendant tried to transfer it to Illinois, which didn’t originally have jurisdiction over the defendant; court held that the case could only be transferred to where it might have been brought at the time of the lawsuit).

b. When a case is transferred, the substantive law (and the conflict of law rules—Klaxon) travels with it—in a diversity case, it’s the law of the state where the first federal court sits. This is the case whether the plaintiff or the defendant moves for the transfer. Ferens et ux v John Deere (1990: p, whose hand was mangled in a harvester, evaded the Penn. Statute of limitations by bringing suit in MS, where there was also jurisdiction, and then transferring back to Penn, taking the MS statute of limitations with it).

c. 1406—if a lawyer brings a case where there’s no venue, and the statute of limitations in the appropriate place runs out, you can transfer to where there is venue. 
d. 1407—if there are several similar civil actions in different jurisdictions, you can consolidate them at the pretrial hearings, but after that the claims go back to their original jurisdictions. This is meant to facilitate pre-trial settling.

VII.  Subject Matter Jurisdiction—you need subject matter jurisdiction on a constitutional (Art III Section 2) basis, and also on a statutory basis (1331), since congress creates the lower federal courts and can give them as much or as little judicial power as it wants. They have the same language, but the statute is much narrower.
a. First a case or controversy must be justiciable.

i. Standing

1. Personal stake in controversy

2. Causation and redressibility—injury complained of must be fairly traceable to the challenged conduct—and the injury must be able to be redressed by a favorable outcome.

3. Prudential barriers—limitations on standing not required by Article III, but that are appropriate for policy reasons.

4. Role of congressional legislation—congress can pass legislation imposing standing on parties who wouldn’t otherwise have it.

ii. Is the dispute appropriate for judicial resolution?

1. Court can’t issue advisory opinions.

2. Question should be resolved by legislature.

3. Not family disputes—even if diversity jurisdiction applies.

iii. Timing—the issue can’t be mute when it’s brought.

b. Diversity citizenship. 1332 (You need a minimum amount in controversy--$75k—and the matter needs to be between citizens of different states, or between a US citizen and a foreign citizen). This is concurrent jurisdiction.
i. Corporations are citizens of the state in which they are incorporated, AND wherever the principle place of business is.

ii. In a class action, look only at the citizenship of the named parties, even if nondiverse parties intervene. Ben-Hur v. Cauble.

iii. Limited partnerships’ citizenship is determined by the citizenship of all of its partners. Carden v Arkoma Associates (1990—a limited partnership relied on diversity citizenship for federal jurisdiction; Scalia held that limited partnerships should not be treated like corporations, in that the citizenship of every partner, general and limited).

1. O’Connor’s Dissent-if you’re not a full corp, only general partners’ citizenship should be accounted for, to retain incentives to join partnerships.
2. A partnership is an association of two or more persons to engage in business for profit. All partners have an equal share in the management of the business

a. A general partnership can’t protect the partners from liability. (note: this is different from corporations, since shareholders of corps aren’t liable)
b. A limited partnership allows the partners to have limited liability.

i. Two kinds of partners in a limited partnership: limited (investors), and general (managers).

iv. Justifications: Avoid local bias (Strawbridge—1806: complete diversity is required; every plaintiff must be from a different state from every defendant). 
v. Amount in Controversy—a diversity jurisdiction claim must have at least $75k at stake. The court has to appraise the value of the claim before it takes the case, so it has no facts. This is hard
1. So there’s a legal certainty test—unless the court is legally certain that the amount is less than the required amount, it goes with the plaintiff’s claim. If it later learns that the claim was worth less, it can deny the plaintiff costs, but this rarely happens.

2. In a class action suit, every member must meet the minimum requirement. Zahn (1973—A class action suit brought by lakefront property owners suing a paper company for pollution; court held that the class should not be allowed federal jurisdiction if some of them claimed for less than the required amount. Later overruled by Exxon).
a. Ways out—limit class to those with the right amount in controversy; Say all members of class have claims of the requisite amount; Ask for specific relief.

c. Federal question jurisdiction. A case has federal question jurisdiction only if it ‘arises under’ the Constitution, US laws, etc., as in 1331. There are two standards:
i. Mottley Rule—the well pleaded complaint. A case arises under the Constitution, US laws, etc., if it is part of the plaintiff’s essential case, and must be in its plain, clear pleading. Louisville v Mottley (1908--Mottleys had a deal with the Louisville railroad that they wouldn’t sue it if they got free transport for the rest of their lives. After 36 years, railroad refused because of the passage of a Congressional act barring railroads from giving free transport; court held sua sponte that this didn’t meet the federal question standard, since the federal question wasn’t an essential element of the plaintiff’s case—it was likely to come up as a defense).

1. Holmes Rule is meant to endorse the Mottley Rule. A test for the well pleaded complaint rule is to see if but-for the federal claim, the case could not be brought at all. If the federal claim creates the right of action to sue, then it fits 1331. 

2. To satisfy the Holmes test, the federal statute must both authorize the plaintiff to sue, and must also create a substantive right, which the plaintiff is trying to get enforced. The federal statute must establish federal law that governs the substance of the claims to be adjudicated.

a. Where the statute only authorizes the plaintiff to sue, and does not create a substantive right, there’s no federal jurisdiction.

b. Where the statute only creates a substantive right, and does not authorize the plaintiff to sue (like Title IX), the court must determine if there is an implied right of action. If yes, then 1331 is satisfied. If no, then there’s no federal jurisdiction. Merril Dow v Thompson (1986—plaintiffs claim that ingesting defendant’s drug led to child deformities, using the FDCA’s labeling rules to show inadequate warning and negligence; court distinguishes this from Smith because congress didn’t intend here to create a private right of action to sue for violations of the FDCA, so there was no implied right of action, and this doesn’t satisfy ‘arising under’).

c. If the claim satisfies Holmes, it will satisfy 1331.

ii. Strong Outcome Determinative test

1. Where a plaintiff can’t prove his state law claim until a federal law proposition is proved, the Holmes test is not satisfied, but the outcome determinative test is. Smith v Kansas City Title and Trust Co (1920—A stockholder sues to prevent his company from investing in Farm Loan Bonds, under the authority of a federal statute; courts hold that the cause of action depends on the constitutionality of an act of Congress, and so there is federal jurisdiction).

2. Gully v First National Bank (1936—First National Bank took over a failed national bank assuming its debts, one of which was to the plaintiff; court held that there is no federal jurisdiction, since the federal statute used is only evidence that a state statute, under which the case arises, is valid). The federal issue here seems to be the negation of a defense. (anywhere that state law is created by federal government, the federal statute authorizing power is not an arising under federal question) OR (this doesn’t cut it because even though the existence of the federal statute determines the outcome of the case—there wouldn’t be a case without the federal statute—it doesn’t fit the Holmes test.
3. After Merril Dow—a case which doesn’t satisfy the Holmes test may still satisfy arising under jurisdiction by the outcome determinative test, although this should be a small margin—which distinguishes Smith, we should only use the strong outcome determinative test when it is consistent with congress’s intent, the outcome with respect to the federal claim turns on the plaintiff, not the defense, and when it is consistent with practical considerations (jury confusion, misinterpretation of law, etc). These are limiting principles.

d. Supplemental Jurisdiction: Where there’s a federal claim and a factually related state claim, there is a question of when you can bring the state claim into court under federal jurisdiction. First, Look for constitutional power to hear the claim, using Gibbs test. Second, determine where there is a statutory grant of power, using 1367—does it fit an exception? Third, based on factors from Gibbs and codified in 1367, should the court exercise its power to hear the case? History:
i. Pendent: The plaintiff asserts two claims, one arising from federal law and giving rise to federal jurisdiction, and one a state law claim. United Mine Workers v Gibbs (1966: plaintiff was laid off from his job as a mine manager, and his haulage contracts with other companies were destroyed. From the same dispute, he has a federal claim under the Labor Management Relations Act, and a state law claim for interference with contracts. Court held that there’s federal jurisdiction over the state claim, since it arose from the same nucleus of facts). Gibbs didn’t consider the statutory basis for jurisdiction.
1. Jurisdiction: There is federal jurisdiction if the claims arise out of a common nucleus of facts—a broad understanding of a case—

2. Discretion: and if the judge, once he ascertains that he has the power to hear the case, determines that it makes sense to exercise the jurisdiction. Consider multiple factors:
a. Does the state law claim predominate?

b. Are the state issues raised sensitive or novel?

c. Would hearing the claims together confuse the jury?

d. Would the federal issues resolve early on, leaving only the state law for decision?

e. (note: if judge declines to hear the pendent claim, it can be heard in state court).

3. Note: This is highly fact specific, and the courts must determine the jurisdiction question before they hear any of the facts.

ii. Ancillary: When a state claim is a compulsory counterclaim to a federal claim, it can piggy back on the federal claim’s federal jurisdiction, since otherwise it couldn’t be heard. Moore (1926: Odd Lot sues NY Exchange under federal antitrust laws and NY counterclaims against Moore for theft, a state law claim; court holds that since the counterclaim arises out of the transaction which is the subject matter of the suit, there is federal jurisdiction over the counterclaim). 
1. Equity Rule 30/Rule 13: two types of counterclaims: compulsory (arise out of the transaction) and permissive. The first must be brought and the second may be brought. 

2. ‘Transaction’ is interpreted broadly. Refers to the underlying issue.

iii. Pendant Party: A plaintiff adds a jurisdictionally insufficient claim against one defendant to a jurisdictionally sufficient claim against another defendant.
1. Even if the claim against the pendent party springs from the same nucleus of facts, if allowing a state law claim against a second defendant would be inconsistent with congress’s intent, then there’s no jurisdiction. Aldinger (Federal Civil Rights suit (so federal question jurisdiction); concurrent jurisdiction; court holds that there’s no jurisdiction over the pendent party claim since there was no statutory grant of jurisdiction). 

2. When the relevant jurisdictional statute (1332) does not authorize pendent party jurisdiction, or you can imagine it doesn’t because it contradicts congressional intent, there’s no jurisdiction over the pendent party. Kroger (1978: Concurrent jurisdiction. Plaintiff, a citizen of Iowa, sues Defendant, a citizen of Nebraska, who impleads D2, a citizen of Iowa. There’s complete diversity, until D1 drops out, and then there isn’t diversity. Court holds there’s no jurisdiction, because allowing jurisdiction would allow manufacturing of federal jurisdiction).
3. Finley (1989: Plaintiff sued the Federal Aviation Administration for defective runway lights leading to a plane crash that killed her husband. She tried to join the city and a utility. This was exclusive jurisdiction—only the federal courts could hear the case. Court holds there was no federal jurisdiction over the pendent party claims because there was no statutory authorization). Hard and fast principle—no statutory authority unless congress specifically grants it.
4. In response, congress puts out Rule 1367, a statutory basis for supplemental jurisdiction: Endorses the Gibbs test, including pendent parties except those brought in by impleader practice, indispensable parties, permissive joinder, and intervention (a party forces his way into a suit). All of the exceptions have to do with diversity jurisdiction, and when parties are brought in by plaintiffs. So if it’s a federal question case, or the other party is brought in by a defendant, it is justified by 1367. This overrules Aldinger, upholds Kroger, and overrules Finley.

5. READ EXXON LATER, AND REVIEW CLASS—26, 27. Exxon basically says that you didn’t need to overrule Zahn, but it’s too late. When you’re trying to certify something as a class action and amount in controversy doesn’t meet the amount in controversy req, Zahn says you can’t include them, but Exxon says you can. Now, only the representatives of the class has to meet the amount in controversy. 
e. Removal Jurisdiction: 1441. Any defendant can remove a case to federal court if the case might have been brought in federal court. Justifications:
i. Corrects local bias—so if the defendant is a citizen of the forum state, he can’t remove.

ii. Obviates plaintiff’s first mover advantage. 
1. Exceptions: 
a. If defendant’s a citizen, again, he can’t remove. 

b. If plaintiff sues initially in federal court, defendant can’t remove to state. 

c. Plaintiff can structure her claim to prevent removal. 

d. Defendant can only remove to the federal court that encompasses the state where the case was brought. 

e. You still have to use the state’s law.

iii. Supp jurisdiction: If a plaintiff brings a federal claim and a state claim in state court, and there’s no diversity, then the defendant can remove both claims to federal court whether or not there’s a factual nexis (note: this contradicts Gibbs, so you can argue it’s unconstitutional. No decision yet. The statute allows it, but it’s contrary to Gibbs, which interprets the constitution, so you’d think it doesn’t have a constitutional validation). ????
VIII.  Choice of Law in Federal Court: when we’re in federal court—do we use federal or state law? 
a. First off, there are four types of federal provisions that might conflict with a state law:

i. A federal constitutional provision

1. The constitution will always trump anything, and the federal court will apply it regardless of any contrary state law.

ii. A federal statute

1. Does congress have the authority to enact the statute?

a. From Hanna, Congress has constitutional authority to enact statutes governing federal procedure, if the thing is arguably procedural. So any federal statute that’s not clearly substantive is the law you use in the case.
b. This governs Stewart’s holding.

iii. A Federal rule of civil procedure

1. If a valid federal rule applies, and it conflicts with state law, the federal rule trumps the state law (since federal rules are by definition procedural).
iv. A federal judicial practice

1. Under Erie, the practice is invalid if it is establishes rules of primary conduct—like the duty to trespassers, which the judge does not have the power to make. When it relates to how litigation is conducted, a diversity court should choose the state rule if the difference between it and federal practice is outcome determinative (in the sense that following the federal practice would lead to discrimination or forum shopping) Hannah.
b. Historically, in a diversity jurisdiction case, you should use a state’s statutory law, but not its common law, since decisional rulings aren’t law, but are mutable evidence of the law. Brooding omnipresence. Swift v Tyson (1842: a commercial case, where Tyson buys a house, but the title is bad. The seller gives an IOU of Tyson’s money to Swift, to whom he owes money. The question is whether Tyson is a Bona Fide Purchaser, in which case he’d have to pay up if they use common law, and he wouldn’t if they use NY law. RDA: 28 USC 1652. SUPREME COURT holds that common law should apply). 
c. Overruled as unconstitutional in Erie v Tomlin, for allowing the government to make state law. (1938: D was hit by a protuberance on p’s train, and claims he is a licensee not a trespasee; according to PA common law, he’d be a trespassee; court overrules Swift, holding that PA common law must be used).
i. Erie says federal courts have to follow state substantive law, not procedural law.

1. Note: Erie criticizes Swift for creating a fuzzy line between state and common law, but Erie creates a fuzzy line between substantive and procedural law.

2. Justifications: Administratively challenging for clerks, and since procedures aren’t supposed to effect outcome, this shouldn’t lead to forum shopping.

3. Statute of Limitations are substantive law for Erie purposes, determined by an outcome determinative test (Guaranty Trust, 1945: a state action for an accounting, which is equitable; court holds that Erie requires courts to use state law with respect to equity, but it can choose to apply its own equitable remedies; in a diversity jurisdiction case, if a statute of limitations bars a plaintiff from recovering in state court, it should bar the plaintiff from recovering in federal court).
4. If an issue comes up where Erie is applicable, consider the twin aims of Erie. Hannah.

ii. What Erie does not force federal courts to use state laws for:
1. most equitable remedies, (Guaranty)
2. procedural rules, (Guaranty)

3. Cases where the federal interest in applying a federal rule is significantly greater than the state interest in applying a state rule. IE, decisions allocating decision making authority between judge and jury, even where outcome determinative, are reserved for federal discretion. 
a. The outcome-determination should be weighed against federal interest, at least where the state interest is really minimal. IE, we’ll allow policy to filter into Erie, but we’ll keep it from becoming dispositive. Brennen’s opinion, Byrd v Blue Ridge, 1958: Byrd was injured while installing a power line to Blue Ridge’s electrical substation. The issue is whether the court should use state law or federal law—state leaves the issue to the judge, and federal to the jury; court held that the federal interest in using a jury was much stronger than the state’s interest in using a judge, so the federal court should retain discretion over this procedural issue even though question might be outcome determinative. Here’s how to apply Byrd:
i. If the issue is bound up in rights and is outcome determinative, the outcome determinative test is met.
ii. If it’s not bound up in rights and is (or may be) outcome determinative, we’ll use the balancing test: 

iii. But first evaluate what effect the balancing test will have on the case—will it lead to a VERY different outcome? Ie, how substantially will this contravene Erie policy?

iv. If the state interest is quite strong, we’ll always go with the state law, even if the federal interest is also strong. If the federal interest is strong and the state interest is weak, we’ll go with the federal law. More often than not, if it gets to the balancing test (ie, the issue is not bound up in rights), the state interest is weak.
4. When a federal rule is challenged by Erie (Hannah v Plumer (1965: Plaintiff, a citizen of Ohio, sued a citizen of MA for damages from a car accident, serving process to his home while he wasn’t there; this is okay according to Rule 4(e)(2), but it opposes MA’s law that you have to serve directly to the person; court held that a federal rule of civil procedure trumps a state statute, even though every time it’s challenged, it will be outcome determinative.)), address these issues:

a. Is it enforced by a statute? (The Rule Enabling Act)

b. Is it Substantive or Procedural for Erie purposes?

c. Note: A rule could be procedural under the REA and substantive for Erie.

d. Note: Hannah interprets Erie as having TWIN AIMS:

i. To Prevent Discrimination

ii. To Prevent Forum Shopping

iii. Policy is the reason for Erie—uniformity in states is essential because without it you have 1) discrimination against nonresidents; 2) inconsistent rules governing citizens’ conduct; 3) forum shopping. Hannah adjusts this, getting rid of inconsistent rules.
iv. Other issues resolved:

1. Ragan. Where the federal rule is that the action commences when you file a complaint and the state rule is that the action commences when you serve process, the state rule wins, despite Hannah.

2. Walker. Same outcome as Ragan. Distinguishes Hannah, since there there was a direct clash of state and federal law; here, there is not such a clash, so state law wins.

3. When there is a dispute regarding forum selection clauses, and the state doesn’t like them but the federal law does, go with the federal law. Stewart v Ricoh (1988: One party sues the other in Alabama, even though their forum selection clause was in NY; the court holds that in diversity cases in forum selection disputes, federal law should resolve the issue and not state law—note that Alabama doesn’t like forum selection clauses).

a. Forum selection clauses will be enforced in the vast majority of cases for reasons of commercial policy.

4. Where there’s a uniquely (read, important) federal interest (here, not wanting to raise procurement costs), apply federal law: Boyle v United Technologies Corp (1988: a marine was killed in a helicopter crash due to negligent design. Court held that when there’s a conflict between state and federal law regarding governmental liability, the government is not liable if fulfilling a discretionary function, in which case there is broad immunity). 
a. This doesn’t seem to affect forum shopping, and there’s no statute authorizing it. It just trumps Erie on the strength of the federal interest.
d. If state law applies, which state law do you use?

i. Where the state law is ambiguous, the federal courts try to do what they think the state supreme court would do (this creates some forum shopping issues).

ii. There is a de novo standard of review for a district court’s interpretation of ambiguous state law. Salve Regina v Russell (1991: Plaintiff was forced into a contract that she would lose weight to continue in nursing school. She couldn’t do it, and was expelled. The federal court held that she had substantially performed, and that the state court would have extended the doctrine of substantial performance to this case, although it had heretofore taken a limited view of it. On appeal, the court held that it would take a de novo standard of review for Erie cases). Justifications:
1. Accuracy—Appeals court is better than district court at making decisions of law. And appeals courts are groups of judges—make better decisions than a single judge.

2. Efficiency—you only have to rule on the issue once. Deference would thwart Erie by leading to inconsistency, creating opportunities for forum shopping.

3. Coherence—deferential approach permits several rules in the same distrct.

4. Standard of Review probably won’t affect, or will discourage forum shopping, and so won’t frustrate Erie’s purposes.

5. Note: This isn’t actually an Erie case because there’s no competing state rule—it’s just an application of Erie policy concerns.

a. Erie comes into play because it answers a necessary question of law—which state law?

IX.  PLEADINGS—how to clarify the facts and issues that give rise to a dispute.

a. Values: Fairness, efficiency, accuracy/expenditure.

b. Course of a trial:

i. Service of Process—Rule 4; Mullane. 
ii. Pretrial

1. Pleadings—
a. General doctrine: Forced disclosure of relevant facts. Must contain grounds for jurisdiction and complaint on which relief can be granted. Elements of the cause of action. Plaintiff has the burden of pleading, but defendant has the burden of complaining of lack of capacity (as in if defendant is a 14 year old).
b. Law and Equity—Rule 2 combines the two, dispensing with the old complex writ system.

c. Rule 7: Pleadings include complaint, answer, reply to counterclaim, third party complaint, and third party answer. Nothing else.

d. Pleadings are designed to notify the defendant, and a minimum level of detail is requ.

e. Exception: 9B—In cases of fraud, state the circumstances with particularity.

f. Rule 11: Requires a degree of merit in the pleadings or motions, and that pleadings be signed. Rule 11b: presenting a pleading to the court is equivalent to certifying that:

i. The purpose is proper

ii. The claims are warranted by existing law, or are arguable—not legally frivolous

iii. There’s evidentiary support for the arguments.

iv. Or there will probably be evidentiary support after further investigation.

v. Garr v US Healthcare, (1994 CoA: Malone submitted a pleading, copied by two other lawyers; court held Malone’s minimal inquiry was sufficient under Rule 11, but the other lawyers’ inquiry was not sufficient.

g. Rule 12: Answering a pleading:    614
i. Generally, you have to answer within 20 days.

ii. Rule 8B: Must contain denials or admissions of averments of fact

iii. Instead of filing an answer, a defendant can file a motion under Rule 12b. 

1. Lack of subject matter jurisdiction, Type 3
2. Lack of personal jurisdiction, Type 1
3. Improper venue, Type 1
4. Insufficiency of process, Type 1
5. Insufficiency of service of process, Type 1
6. Failure to state claim, Type 2
7. Failure to join a party under Rule 19, Type 2

a. Type 1 motions must be made in the pleadings or they’re waived.

b. Type 2 motions must be made in a pleading, motion, or at trial.

c. Type 3 motion can be made at any time…can’t be waived.

iv. If you make a motion that is turned down or deferred, you have to answer the pleadings in ten days.
h. Rule 15: Amendments to pleadings. You can amend your pleading up until the answer is served. There may be a question of relations back, as to a statute of limitations. 15c. 
2. Rule 26:  Discovery—Revelation of private information. 
a. Private Discovery

b. Unilateral Discovery

i. 26A1b: You have to provide all discoverable information and tangible docs, and information on expert witnesses (26A2), before you’re asked for them, within 14 days of the 26f planning for discovery conference.

c. Adversarial Disc.. Parties can dscvr any relevant info at discovery, even if not admissible.
d. Things Not Discoverable:

i. Work Product

ii. Privileged Information

1. Attorney/Client Privilege: Upjohn v US (1981: IRS requested questionnaires issued by Upjohn’s attorney to its employees; court held that privilege extends to any employee who might have knowledge relevant to attorney’s legal advice, and should be determined on a case by case basis).

2. Work Product Privilege: 
a. Hickman v Taylor, (1947: Tugboat’s attorney interviewed the survivors of a tugboat crash, and representatives of decedents tried to demand copies of the interviews; court held that the court shouldn’t enforce bald requests for information she could have obtained herself.). Anything you do in preparing for litigation is privileged under work-product, except if witness interviewed is unavailable. 

b. 26B3: Party seeking discovery must show substantial need for materials and hardship of obtaining it herself. Court protects mental impressions, etc

e. Depositions: 

i. Use:

1. depositions can be used at trial to impeach the witness. 

2. Can be used against officers designated under 30b6
3. 32A3, can be used where the witness is unavailable.

ii. 30D4: Depositions can be terminated by a motion if conducted in bad faith or if it annoys, embarrasses, or oppresses the deponent or party. Or 26c: Court can issue a protective order, if you bring a certificate showing you tried to resolve the prob.

iii. If party asks a question that may be privileged, he can motion to compel disclosure, and judge’s ruling is not appealable. But you can engage in contempt of court and later appeal collaterally. 
iv. 26 2—supplementation of disclosures. Attorney has a duty to correct mistaken information. 

iii. Pretrial Processes: 

1. Rule 16a—judge may have conferences with parties.

2. Rule 16b—judge must issue a scheduling order

3. Rule 16c—judge’s abilities at a pretrial conference.

4. Rule 16d—pretrial conference in chambers, informal.

5. Rule 16e—judge issues Pretrial Order, a binding document, submission of witness list.

iv. Trial

1. 6th & 7th amendments—right to a jury trial in court if in common law and more than $20

2. Summary Judgment: Rule 56c: Judge approves motion for SJ when there’s no issue as to a matter of fact.
a. Limitations—the issue ruled on must be important

b. Celotex corp v Catrett, (1986: asbestos case where defendant moved for SJ without showing any affirmative evidence; court held no affirmative evidence needed for SJ, but moving party must establish lack of issue of fact).

c. In ruling on motion for SJ, court can look at:

i. Pleadings

ii. Discovery products—depositions, affidavits, etc.

3. Res Judicata: Claim Preclusion. If the plaintiff could have brought the claim in the first case, it is precluded from later litigation. But there’s no clear line.
a. Rush v City of Maple Heights (1958 USDC: Plaintiff sued for damages to her motorcycle, and then tried to sue for personal injuries; court held that eh was precluded from suing by res judicata).

b. Herendeen v Champion International Corp. (1975 CoA: Herendeen sued unsuccessfully for fraudulent inducement to leave his job, then later sued to recover his pension; court held that the cause of action is sufficiently different not to bar the claim).

c. Rule 60b—relief from judgment or order.

i. Clerical mistakes, inadvertent surprise, excusable neglect. Newly discovered evidence (unlikely), fraud, void for no due process, any other reason justifying relief. Change in law doesn’t do it. 

4. Collateral Estoppel: Issue Preclusion

a. Federated Department Stores v Moitie (1981: plaintiff and five other sued about fixed prices. The 5 chose to appeal but Moitie refiled in state court, removed to federal, and was barred by res judicata. Court held that res judicata can’t be relaxed even in the name of simple justice). 

b. Permissive counterclaims can generally be litigated in a 2nd proceeding, unless states have rules barring it.

c. Mitchell v Federated Intermediate Credit Bank (1932: Mitchell owed the bank 9k, and gave it security worth 18k, which the bank kept. Bank sued Mitchell, who asserted the security as a defense but not as an affirmative counterclaim. Court held Mitchell can’t split the claim—he can’t bring it a second time if he might have brought it the first time).

d. On the merits? Prejudice?
